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l. INTRODUCTION

The undisputed facts establish that plaintiff affatively requested to receive t¢

messages from defendants on his cellular telephohlmtwithstanding his prior action

plaintiff now brings a putative class action agaiRapa Murphy’s Holdings, Inc. and Pg

Murphy’s International L.L.C. (collectively, “Papdurphy’s”) seeking statutory damages
the text messages he consented to receive.

Plaintiff attempts to make a valid claim out ofgbaunfavorable facts by arguing that

ext

v

pa

for

the

consent he provided to Papa Murphy’s in 2012, wknek valid under then-current regulations,

was no longer valid after the October 2013 TeleghGonsumer Protection Act (“TCPA”) rule

changes that mandated, in the case of advertiseggages, additional elements for conse
be adequate. But plaintiffs argument ignores fhet that the Federal Communicati
Commission (“FCC”) specifically states in its orggomulgating the October 2013 TCPA r
changes that written consent obtaimemr to October 2013 would remain valadter the rule

changes.

Indeed, the FCC itself recently conceded that rterpuling “could have reasonably

been interpreted to mean that written consent obthprior to the current rule’s effective d

would remain valid even if it does not satisfy therrent rule.” The law is clear that

administrative rulings are not to be applied rettv@ly when such an application would ca
injustice. The present case falls squarely withich a rule: Plaintiff provided written cons

to receive text messages; Papa Murphy's followedREC’s guidance that written conse

Nt to

on

§

e

nte

nts

obtained prior to the rule change would remaindiaiind a retroactive application of the

disclosure requirement could subject Papa Murply’'sbscene statutory damages (base
text messages plaintiff and the putative classas@eaeceive). Accordingly, Papa Murph)
has not violated the TCPA, and plaintiff's clainoshd be dismissed.

Additionally, the provision plaintiff relies on fro the October 2013 TCPA rule chan
cannot be enforced against Papa Murphy’s becausksr uhe new framework for evaluati
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the regulation of speech set forthReed v. Town of Gilberit is unconstitutional. Indeed,
discussed below, a recent decision from the FoGithuit striking down South Carolina
“anti-robocall” statute applies thReedanalysis to similar circumstances. Thus, plaist
claim fails for the wholly independent reason tltlaé regulation on which he relies

unconstitutional.

S

—

S

If the Court declines to grant Papa MurpHyteotion for summary judgment, Papa

Murphy’s respectfully requests the Court stay #eton until the U.S. Supreme Court iss
its ruling in Spokeo Inc. v. Robin@No. 13-1339). The Supreme Court is poised tadgs
whether the “case or controversy” requirement aiche Ill is met where, as here, a plain
has not suffered concrete harm, but alleges ordtatutory violation. If the Supreme Co
holds inSpokeahat a plaintiff without a concrete harm lacksnstiag, plaintiff's claim in this
case should be dismissed. As a result, a shorto$ténese proceedings pending the Supr
Court’s decision irSpokeas proper to avoid a potential unnecessary experedif resource
by the Court and the parties.
. BACKGROUND

A. Plaintiff's Complaint

Plaintiff brings a single cause of action for vioda of the TCPA, 47 U.S.C. § 22Bee€
Dkt. No. 1, 11 37-46. Specifically, plaintiff ajjes that on April 6, 2015, he received a
message that reads, “Papa Murphy’s: Today onlyl8/&/ Big Deal for the Big Game! Get|
$10 Lg 5-Meat Stuffed Pizza Valid@participating 188 Msg&DataRatesMayApply. STC
to end.” Id. § 22. Plaintiff further claims he received numergrior messages from P3
Murphy’s that are similar to one received on AptiR015.1d. 1 23. In his Complaint, plainti
does not describe how, or when, he started tovedekt messages and states only: “Plai
did not provide prior express written consent t@erge text message marketing fr

Defendants.” Id. 1 26. Finally, plaintiff alleges that the text ssages he received were §

! To avoid an over-abundance of apostrophes, Papphyis will write the possessive form of Papa Mwyjs as
“Papa Murphy’s” throughout this brief.
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using an auto-dialerld. Y 27. Absent from plaintiff's Complaint are anjegations that h
attempted to cease receiving text messages byimgpi$ TOP” or contacting Papa Murphy
in any other way. Further, aside from the vaguegation that the text message plain
received was sent “in knowing violation of Plaifiifprivacy,” plaintiff makes no claim that |
was personally harmed by receipt of any of Papapkiyis text messageés.

B. Papa Murphy’s Text Messaging Program

Papa Murphy’s started its text messaging programpnl of 2011 as a way to offg
discounts to its customers and drive busin€sseDeclaration of Andrew Brawley in Suppq
of Defendants’ Motion for Summary Judgment Or, e tAlternative, For Stay (“Brawlg
Decl.”) § 2. The text messages Papa Murphy’s gerguant to this program offered custom
discounts they could redeem at Papa Murphy’s stoigs Since starting its texting progra
Papa Murphy’s has built its list of text recipiestdely through voluntary opt-ins—it has ne
purchased lists from third-parties or contacted Ibers at random.ld. For the duration g
Papa Murphy’s texting program, customers have labgémto opt in to receive text message
two ways: First, by going to Papa Murphy’s websitel signing up to receive text messa
and, second, by sending text messages to specitietbers that appear in Papa Murph
advertisementsld. 3. Papa Murphy’s has never placed people tattekting pool becaus
they provided their telephone numbers as part offasing goodsld. Finally, since the sta
of its program, it has always provided people tiptiom of opting out of receiving te
messages by replying “stop” to any of the text ragss they receive and has stated in ea
its text messages that such an option is availddlef] 4.
1
1

2 paragraphs 4 and 46 of plaintiffs Complaint aflegenerally that Papa Murphy’s text messages caiastdal
harm” 13
advertisements, but also because consumers fréguemte to pay their cell phone service providess the
receipt of such spam, and such messages diminitéryéife, waste data storage capacity, and arensasion
upon privacy and seclusion.” Dkt. No. 1, 1 4. Tmmplaint, however, makes no allegation that piffisuffered
any of these alleged harms.
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C. Plaintiff's Enrollment In the Text Messaging Program

In accordance with Papa Murphy’s text message progplaintiff opted in to receive

text messages through Papa Murphy's website. BrsaMdecl. 7. Records kept in the

ordinary course of business indicate that plainsifined up to receive text messages on

March 2, 2012.Id.
To accomplish this, plaintiff first had to navigate Papa Murphy’'s home pa
(www.papamurphys.com). Brawley Decl. 5. DurMgrch of 2012, six “buttons” appear

on the left side of the Papa Murphy’'s homepageciwhead in descending order: “Our Men

“What Is Take ‘N’ Bake?,” “Coupons & eClub,” “Frahise Opportunities,” “Careers,” and

“Gift Cards.” Id. To navigate to the text message sign up formyiddals had to click on th

“Coupons & eClub” button.d. On the “Coupons & eClub” page, the following teyipeared

in the center of the page: “To join Papa Murphyext Club for coupons & special offe

please enter your mobile number below. You willeiee 4 text messages per monthTo

e

unsubscribe from our text club at any time t8X0OP to 74499 or 95323. For questions or help

with the text club, textHELP to 74499 or 95323, call 800-257-7272 or email u$ a

guestservices@papamurphys.cond’ f 6 (emphasis in original). Above this text, wboxes

in which individuals could enter their first namast name, email address, postal code,

day, and birth monthld. Below the quoted text, was a box in which indixats could ente

Dirth

=

their telephone number and a button entitled “Ja@iub” that, when clicked, caused the

information entered into the boxes to be sent waMurphy’s third-party texting vendotd.

Records indicate that on March 2, 2013, an indi@iddubmitted a request to rece

ve

text messages through Papa Murphy’s website, aatl ttirough this request, the person

submitted the following information: Phone numii@é126186664”; Last name: “Lennartson”;

Zip code: “55406.” Brawley Decl. 7. Plaintiffsounsel has confirmed that plaintif
telephone number is indeed 612-618-6664. Dectaradf Stellman Keehnel in Support

Defendants’ Motion for Summary Judgment Or, in &lgernative, For Stay 2, Ex. A.

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT
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order for this information to have been receivd® individual submitting this informatig

would have had to go to Papa Murphy's website, getei to the “Coupons & eClub” pag

n

€,

enter the above-quoted information and click thabi&it” button on the webpage. Brawley

Decl. 1 8. Finally, upon receipt of this infornatithe following text message was transmi
on March 2, 2012 to the telephone number 612-61866*You are now opted into: PN
Global Phone List alerts, reply STOP 2end Msg&DRades may apply.’id. T 9.
Plaintiff never replied “stop” or made any efforhatsoever to opt out of receiving t¢
messages. Papa Murphy’s first notice of plairgiffurported displeasure with receiving {
offers was this lawsuit. Brawley Decl. § 11. Btdf’'s number was removed after this laws
was received, and Papa Murphy’'s ceased sendingriessages to individuals who had op
in to receive text messages prior to October 16320d.
The undisputed facts establish that plaintiff wenPapa Murphy’s website and sign
up to receive text messages, then, rather thansieting “stop” to cease receiving these {
messages, he filed a lawsuit.
D. The TCPA'’s Consent Requirement
The statutory provision of the TCPA under whichimtiéf brings the current case, 4

U.S.C. § 227(b)(1), states as follows:

It shall be unlawful ... to make any call (other thancall made for

emergency purposes or made with the prior expressent of the called
party) using any automatic telephone dialing systman artificial or

prerecorded voice ... to any telephone number asgita paging service,
cellular telephone service, specialized mobile aaskrvice, or other radio
common carrier service, or any service for whioh ¢hlled party is charged
for the call.

47 U.S.C. § 227(b)(1).

The statute does not define “prior express coriseBefore October 2013, the FQ
defined “consent” broadly to include non-writterrrfes of consent.See In re Rules & Reg
Implementing the Tel. Consumer Prot. Act of 19BIFF.C.C.R. 8752, 8769 (Oct. 16, 19

(“persons who knowingly release their phone numibenge in effect given their invitation
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permission to be called at the number which theyehgiven, absent instructions to the

contrary.”). Courts in turn held that passivelpyding a telephone number, without mg

constituted valid consentSee, e.gBaird v. Sabre In¢.995 F. Supp. 2d 1100, 1106 (C.D. ¢

2014) (“it is undisputed that Baird knowingly resegd] her cellphone number to Hawai

Airlines when she booked her tickets, and by danggave permission to be called at f

number by an automated dialing machine.”) (intergabtations omitted)Van Patten v

Vertical Fitness Grp., LLC22 F. Supp. 3d 1069, 1078 (S.D. Cal. 2014) (Imgidplaintiff

consented to receive text messages when he prokigdeéelephone number upon joining gym).

In 2012, however, the FCC prospectively alteredcthresent requirement and stated

after October 16, 2013, companies were requirembtain written consentSee In the Mattg

of Rules & Regulations Implementing the Tel. ComsuRrot. Act of 199127 F.C.C. Rcd.

1830, 1838 (2012) (“we require prior express wnittwnsent for all telephone calls using
automatic telephone dialing system or a prerecoxaéce to deliver a telemarketing mess
to wireless numbers and residential lines.”). F@ made clear that this new written cons
requirement would only apply after October 16, 20k8 at 1857 (stating that implementati
period for new written consent requirement “willnmmence upon publication of OM

approval of our written consent rules in the FeldBeygister.”). The FCC also stated tha

re,
al.
an

hat

hat

-

an
hge

ent

in

order to obtain proper written consent, entitied tadisclose to potential recipients that text

messages would come from an “automatic telephomdingi system or an artificial ¢
prerecorded voice” and that a person did not hav@hsent to receive text messages in g
to purchase goods or servicdd. at 1844.

In its 2012 order, the FCC also addressed the swhether written consents obtair
prior to the October 2013 rule changes would remalid. The FCC stated that they woy

Id. (“Once our written consent rules become effectivan entity will no longer be able to re

DI

rder

ed
Id.

y

on non-written forms of express consent to makedialked or prerecorded voice telemarketing

calls, and thus could be liable for making suclsasent prior written consent’’) (emphasis
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added). The plain meaning of the FCC’s languagéas post-October 2013, consent would

have to adhere to the new requirements, but thlagrev“prior written consent” exists, t
individual would be effectively grandfathered int@ new scheme.

In its recent July 10, 2015 order, however, the Fé@rsed course and stated that t
valid, written consents obtained prior to the OetoP013 rule changes had to contain the
disclosures regarding use of “automatic telephoaéng systems” and consent not bein

condition of purchaseln the Matter of Rules & Regulations Implementing Tel. Consums

Prot. Act of 199, 30 F.C.C. Rcd. 7961, 8014 (2015). In makings thuling, the FCC

specifically acknowledged that the language irprisr order that “an entity will no longer |

able to rely on non-written forms of express consermake autodialed or prerecorded vaqi

telemarketing calls, and thus could be liable fakmg such calls absent prior written consg
.... could haveeasonably been interpreted to mean that written consent obtained prior to
current rule’s effective date would remain valiceevf it does not satisfy the current ruldd.
(emphasis added). Thus, the FCC itself admits plaaties could have reasonably belie
prior written consent was sufficient for those wnduals who enrolled before October
2013, and that such an understanding was reasoaahbast until the date of the FC(
clarifying order of July 10, 2015 (which, incideltyapost-dates the date of the last text se
the plaintiff). SeeBrawley Decl. { 11.
. ARGUMENT

Papa Murphy’'s seeks an order of summary judgmenplamtiff's claims based o

>

ne

D be
new
J a

I

16,
'S

It to

plaintiff's uncontroverted consent to receive tleewtexts about which he sues. Itis axiom’atic

that summary judgment is appropriate where “the anbwshows that there is no genu

dispute as to any material fact and the movantigled to judgment as a matter of law.” F

ine

1%

ed.

R. Civ. P. 56(a)Anderson v. Liberty Lobby, Inc477 U.S. 242, 247 (1986). The nonmoving

party (plaintiffy must make a “sufficient showingh @n essential element of her case

respect to which she has the burden of proof” teige summary judgmentCelotex Corp. v
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Catrett 477 U.S. 317, 323 (1986). Here, where the faotsnot in dispute and the issug

entirely legal in character, resolution by summadgment is unquestionably appropriate.

Papa Murphy’s alternatively seeks a stay, in trenethis Court denies its motion for

summary judgment, based on the pendency of an issiege the U.S. Supreme Court t
could result in a determination that plaintiff ighout standing to assert the claims stated ir

Complaint. The power of the Court to stay procegsliis “incidental to the power inherent

S

nat

his

n

every court to control the disposition of the causa its docket with economy of time and

effort for itself, for counsel, and for litigantsfernandez v. Obesity Research Institute, L

No. 2:13-cv-975, 2013 WL 4587005, at *6 (E.D. Galig. 28, 2013) (quotingandis v. N. Am.

Co, 299 U.S. 248, 254-55 (1936)). This Court ha®ddrdiscretion in deciding whether
issue a stayFernandez 2013 WL 4587005, at *6. Consistent with such daaiscretion,” g

“trial court may . . . find it is efficient for itewn docket and the fairest course for the pattg

LC

to
A

2S

enter a stay of an action before it, pending reswiuof independent proceedings which bear

upon the case.”ld. (quotingLeyva v. Certified Grocers of Cal., Ltd93 F.2d 857, 863 (91
Cir. 1979)). In determining whether to grant aystae Ninth Circuit instructs district courts

weigh “the competing interests which will be affsttoy the granting or refusal to grant a st

CMAX, Inc. v. Hall 300 F.2d 265, 268 (9th Cir. 1962). These compgetterests include: (1

“the orderly course of justice measured in termshefsimplifying or complicating of issues;

(2) “the hardship or inequity which a party mayfsuin being required to go forward;” and
“the possible damage which may result from the tyngnof a stay.”Fernandez 2013 WL
4587005, at *6 (quotin@MAX 300 F.2d at 268). As explained below, eachhefGMAX

factors weigh heavily in favor of a stay.

A. Papa Murphy’s is entitled to summary judgment becase the plaintiff gave
prior written consent to receive promotional text messages.

Plaintiff's TCPA claim fails for the simple reastimat he purposefully enrolled hims

in Papa Murphy’s promotional text program and, thursequivocally consented to receive
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very text messages he now sues about. There dispate that plaintiff gave prior writtg
consent and that such consent was valid underrth©ptober 2013 regulations. Further,
FCC'’s order promulgating the October 2013 TCPA rlanges specifically stated that wh
entities would not be able to rely on “non-writtefigims of consent obtained before the 1
change, “written consent” would protect an entityni liability. Under Ninth Circuit authority
the FCC’s recent July 10, 2015 order stating thiadr pvritten consents are not valid if th
lacked specific disclosures cannot apply retroatyito Papa Murphy’s) because such

application would be unjust and would create anuntable result.

1. Plaintiff's prior written consent was valid under the FCC'’s pre-
October 2013 regulations.

Plaintiff cannot reasonably argue that the conkenprovided to receive text messa

in March of 2012 was invalid under the then-curnegulations. As explained above, priof

n
the
ile

ule

an

ges

to

the October 2013 TCPA rule changes, a person whsiyiy provided his or her telephone

number to an entity, without the entity even sttih would send text messages,
considered valid consenSee In re Rules & Reg’s Implementing the Tel. QoesuProt. Act
of 1991 7 F.C.C.R. at 8769 (“persons who knowingly rede#tseir phone numbers have
effect given their invitation or permission to balled at the number which they have giv
absent instructions to the contrary$ge also/an Patten22 F. Supp. 3d at 1078.

Plaintiff did much more than passively provide tekephone number to Papa Murphy
Plaintiff took the affirmative step of going to Raplurphy’s website and asking to receive {
messages by submitting an online form, and wasngnatice by the Papa Murphy’s webg
that he would in fact regularly receive texts frétapa Murphy’'s. SeeBrawley Decl. 1 6
Plaintiff's actions constituted valid consent inl20
I
I
I

DEFENDANTS’ MOTION FOR SUMMARY JUDGMENT

OR, IN THE ALTERNATIVE, FOR STAY -9 DLA Piper LLP (US)
No. 3:15-cv-05307-RBL 701 Fifth Avenue, Suite 7000

Seattle, WA 98104-7044 | Tel: 206.839.480

vas

n

en,

Sn..

ext

ite




© 00 N o o B~ w N P

NN NN NN R R R R R R R R R R
o O KA W N B O © 0 N O O M W N B O

Case 3:15-cv-05307-RBL Document 19 Filed 09/24/15 Page 17 of 32

2. Plaintiff's prior written consent remained valid following the
October 2013 rule changes.

The FCC'’s July 2015 statement that written consebtained prior to October 2013 4
only valid if they contain certain disclosures slaonot be applied retroactively.€., previous
to the July 10, 2015 clarification) given the ingmgs such an application would cause
given that the FCC itself concedes its October 2018 changes suggested prior writ
consent would be grandfathered into the new framlewo

As detailed above, in its 2012 order promulgatimg wpdated consent requirements,
FCC stated that: “Once our written consent rulesobee effective ... an entity will no long
be able to rely on non-written forms of expresssemn to make autodialed or prerecor
voice telemarketing calls, and thus could be lidblemaking such callabsent prior written
consent” In the Matter of Rules & Regulations Implementing Tel. Consumer Prot. Act
1991, 27 F.C.C. Rcd. at 1857 (emphasis added). The &@Q@ot state in its order that tH
“prior written consent” had to contain the discleesi the new regulations mandat

Additionally, in the above-quoted text, the FCCapeally juxtaposed “non-written forms (¢

consent,” which would no longer be valid, with “ttein consent[s],” which would remajin

valid, further suggesting that the validity of priconsents would turn only on whether tk

\re

and

[en

the

led

of

is

ed.
nf

ey

were in writing. Indeed, in its subsequent Jult2@rder, the FCC stated that the previous

rule changes “could have reasonably been integbrietenean that written consent obtained

prior to the current rule’s effective date wouldn@n valid even if it does not satisfy t

current rule.” In the Matter of Rules & Regulations Implementing Tel. Consumer Prot. A

of 1991 30 F.C.C. Rcd. at 8014. Accordingly, the FCQiy 2015 statement that writte

consents obtained prior to the October 2013 rudgh would only be valid if they contained

specific disclosures represented a significant ghithe law.
When, as here, an administrative agency acts thr@aajudication to alter standar
with which an entity must comply, such standardé mat have retroactive application if doif
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so would create inequitiesSee SEC v. Chenery Carg32 U.S. 194, 203 (1947) (stating|an
agency may give retroactive force to a new rulater@ through adjudicatory action, but “[the]
retroactivity must be balanced against the misabiigfroducing a result which is contrary to a
statutory design or to legal and equitable priregpl); Montgomery Ward & Co. v. F.T.(691
F.2d 1322, 1328 (9th Cir. 1982) (*when a new probles presented to an administratjve

agency, the agency may act through adjudicatiaraiafy an uncertain area of the law, so long
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as the retroactive impact of the clarification st excessive or unwarranted.Verizon Tel
Companies v. F.C.C.269 F.3d 1098, 1109 (D.C. Cir. 2001) (“there isodust doctrinal
mechanism for alleviating the hardships that mafalbeegulated parties who rely on ‘quasi-
judicial’ determinations that are altered by sulbssd agency action.... retroactivity will be
denied when to apply the new rule to past condudb grior events would work a manifest
injustice”).

To evaluate the equities involved in applying arersyy adjudicatory decisign

retroactively, courts in the Ninth Circuit considie non-exhaustive factors:

(1) whether the particular case is one of firgpiession,

(2) whether the new rule represents an abrupt rtlepafrom well-established
practice or merely attempts to fill a void in arsattled area of law,

3) the extent to which the party against whomrtae rule is applied relied on the
former rule,

4) the degree of the burden which a retroactrdenimposes on a party, and

(5) the statutory interest in applying a new méspite the reliance of a party on the
old standard.

Montgomery Ward691 F.2d 1322 at 1333 (adopting the factors ah fin Retail, Wholesal

D

and Department Store Union v. NLRE6 F.2d 380, 390-93 (D.C.Cir.1972)).
Each of these factors weigh against retroactivdiegipn of the FCC’s July 2015
ruling that consents obtained prior to October 203t contain specific disclosures.

I
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I. The First Factor: This is not a case of first imprasion.

It is common sense that it is inequitable for aerey adjudication to be applig
retroactively where it is not an issue of first magsion, but rather an issue that the ags
previously confronted and later alters. Put anoteey, this factor militates against retroact
application when a standard has already been ktigcbiand the agency changes that stan
in a subsequent ruling, or is a case of “secondesgion.” See Miguel-Miguel v. Gonzalg
500 F.3d 941, 951 (9th Cir. 2007) (analyzing fiMdbontgomery Wardfactor and statin
“retroactivity is disfavored where the [agency] $lafonfronted the problem before, hg

established an explicit standard of conduct, angd attempts to punish conformity to th

Bncy
ve
dard

S

[s]

standard under a new standard subsequently adpgietrnal quotations omitted). Here, the

FCC had already articulated the standard for howviuate prior consents when it chan
course in July of this year. This is not a caswlimich the FCC was considering the issue
the first time; rather, it was changing a standaidtad already set. Thus, this factor wei

against retroactive application of the July 2015

il The Second and Third Factors: The FCC’s order reasmably
appeared to permit the “grandfathering” of previous written
consents into the new consent scheme.

The second and third factors also weigh againsbaetive application. These tv

factors are closely intertwined and are meant @luate whether the new rule “represents

ped
for

ghs

VO

an

abrupt departure from well-established practiceg{mmg] a party’s reliance on the prior rule|...

reasonable,” or whether the new rule “merely attisnp fill a void in an unsettled area
law,” making reliance less reasonabl&arfias-Rodriguez v. Holdef702 F.3d 504, 521 (9

Cir. 2012) (internal quotes omittedyee also Clark—Cowlitz Joint Operating Agency VREE

of

h

826 F.2d 1074, 1082 (D.C.Cir.1987) (stating thatshcond factor “requires the court to gauge

the unexpectedness of a rule and the extent tawth& new principle serves the important
workaday function of filling in the interstices dhe law.”). This analysis “implicitly

recognizes that the longer and more consistentlggemcy has followed one view of the I3
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the more likely it is that private parties haves@aably relied to their detriment on that vie

Clark—Cowlitz 826 F.2d at 1082—-83. Again, in the present ceeFCC specifically stated

that its 2012 ordercbuld have reasonably been interpreted to mean that written consgnt

obtained prior to the current rule’s effective dateuld remain valid even if it does not sati

the current rule.”In the Matter of Rules & Regulations Implementing Tel. Consumer Prat.

Act of 1991 30 F.C.C. Rcd. at 8014 (emphasis added). The w@ited over three yea

5fy

IS

before changing course and stating that the poosents had to contain the new disclosures.

Accordingly, in the FCC’s own words, Papa Murphgtaild have reasonably relied on its prior

ruling to its detriment.

iii. The Fourth Factor: Retroactive application would create al
devastating burden to Papa Murphy’s in this case.

The fourth factor, “the degree of the burden whachetroactive order imposes of]

party,” virtually commands that the order not bglegul retroactively. Application of the July

a

2015 order to pre-July 2015 events could subjepaaurphy’s to ruinous statutory damages

despite its having obtained prior written consewint plaintiff (and all the potential cla
members to which it sent text messages). Undel @A, a plaintiff can recover $500 f
each call made in violation of the statuteeed47 U.S.C. § 227(b)(3)(B). This damages am(
multiplied by each text plaintiff received, and thby the total number of putative clg
members, could expose Papa Murphy’s to astrononsiealitory damages. Such a bur
should not be placed on a party that followed tieaSonable interpretation” of the FCC’s pf
ruling.
Iv. The Fifth Factor: Any interest in retroactive application of
the rule is outweighed by the reasonable reliancef d?apa

Murphy’'s (and others) on the previously articulated
standard.

Finally, the fifth factor also weighs against reittve application. The FCC’s purpad

is to ensure a clear standard for consent is prgated. It has (now) done that. There ig
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legitimate interest in attempting to punish an tgntor following the previously articulate
standard during that period of time when the FGElfitadmits reliance on that standard
“reasonable.”

In enacting the TCPA, Congress stated that “[i]rdlials’ privacy rights, public safe

d

vas

y

interests, and commercial freedoms of speech aé tmust be balanced in a way that protects

the privacy of individuals and permits legitimatdemarketing practices.” Pub. L. No. 1(
243, 8 2(9) (1991). Here, subjecting an entityagtronomical statutory damages will |
further individuals’ privacy rights. Further, & & stretch to believe that obtaining individu
written consent, and then following the FCC’s guickathat such consent was valid, is not
at least, was not) a “legitimate telemarketing pcac’

All of the Montgomery Wardactors, as well as basic considerations of equitynse

D2-

not

als’

(or

against retroactive application of FCC’s July 20afng. Papa Murphy’s stopped sending text

messages to plaintiff when this litigation commehcas well as to all other putative class

members who had signed up to receive text messagesto October 2013. Brawley De
9 11. Accordingly, Papa Murphy’s was in compliamgeh the FCC’s 2015 order when it w
issued and has complied with it prospectively.sHbuld not now be punished for failing

comply with the rule before it was properly stated.

B. Plaintiff’'s claims must also be dismissed becauské provision added by the
FCC’s 2013 rule changes that relates to this case unconstitutional under
the Supreme Court’s recent decision irrReed v. Town of Gilbert.

There is a second, separate and independent, foagissmissal: The new regulatig

the FCC promulgated at issue in this case is aonstitutional restriction on speech. The U.S.

Supreme Court recently provided a new framework déealuating whether governme
regulation of speech is constitutional. The Caudadly held that any law that places conts
based restrictions on speech is presumptively wsiitational and subject to strict scrutin
SeeReed v. Town of Gilbert, ArjzL35 S. Ct. 2218, 2226 (2015) (“Content-basedtath®se

that target speech based on its communicative sbare presumptively unconstitutional a
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may be justified only if the government proves tliaey are narrowly tailored to serye

compelling state interests.”). This framework daesy with an analysis of the government’s

purpose in enacting the law or regulation, andemdtfocuses on whether the law or regulat

is content-based on its faceld. At least one U.S. Circuit Court has utilized tReed

on

framework to subject a state’s “anti-robocall” statto strict scrutiny and ultimate invalidatipn

as unconstitutional.Cahaly v. Larosa796 F.3d 399 (4th Cir. 2015). An examinationtio#

new TCPA regulation at issue here quickly revelad, tunlike its predecessor (which applied

equally to all calls from auto-dialers made to @bnes), it is limited to messages of a ceftain

character (advertising) and is therefore contesetlaon its face, subject to strict scrutiny, and

not narrowly tailored to serve a compelling goveemtinterest.

The TCPA itself is content-neutral. The applicastigtutory language makeary call

(other than a call made for emergency purposes atenwith prior express consent of the

called party) using any automatic telephone diabggtem” to a cellular telephone unlawful.

Seed7 U.S.C. § 227(b)(1) (emphasis added). And, gaodhe October 2013 rule changes,|the

federal regulations regarding restricted autodiadatls to cellular telephones also remained

content neutral. See47 C.F.R. 8 64.1200(a)(1) (“No person or entity mayinitiate any

telephone call (other than a call made for emerg@ucposes or is made with the prior express

consent of the called party) using an automatieptebne dialing system or an artificial |or

prerecorded voice ... To any telephone number assigma ... telephone”).
But, when the FCC enacted the 2013 rule changexjded a new regulation that

content-based. That regulation now makes it unlawd initiate “any telephone cathat

S

introduces an advertisement or constitutes telemamting, using an automatic telephone

dialing system” to a cellular phone unless therépisor express written consent” (which

differs in character from “prior written consents discussed in lli(a), aboveseed47 C.F.R

8§ 64.1200(a)(2) (emphasis added).

1
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In Cahaly, the Fourth Circuit evaluated a state “anti-robidcstatute that prohibite
only calls that had “a consumer or political megsagCahaly, 796 F.3d at 402. Because
statute at issued permitted “robocalls” made fanesather purpose, it was deemed cont
based. Id. at 405. In the present case, the FCC actually viewh a content-neutrs
articulation—.e., all ADAD calls to cell phones are prohibited afisgrior written consent—t
a content-based articulation-e;, only those ADAD calls to cell phones that areeatiging in
nature must have prior express written consenusTthe FCC’s new enactment is subject
strict scrutiny analysis.

Under a strict scrutiny analysis, a law is uncdagbonal unless it furthers a compelli
government interest and is narrowly tailored toiewh that interest. See Reed135 S. Ct
2218, 2231 (2015) (“Because the Town’s Sign Codposes content-based restrictions
speech, those provisions can stand only if theyigerstrict scrutiny, which requires tl
Government to prove that the restriction furthempelling interest and is narrowly tailor
to achieve that interest”) (internal quotations teda). Under this standard, “[i]f a le

restrictive alternative would serve the [g]loverntgempurpose, the legislature must use

alternative. Moreover, the restriction cannot beermclusive by unnecessarily

circumscrib[ing] protected expression, or undeusale by leav[ing] appreciable damage
[the government’s] interest unprohibited.Cahaly 796 F.3d at 405 (internal citations g
guotations omitted).

The FCC’s 2013 rule changee., 47 C.F.R. 8 64.1200(a)(2), does not survive
demanding level of review. In enacting its newutagons, the FCC stated that “[w]e belig
that requiring prior written consent will betteropgct consumer privacy because such cor

requires conspicuous action by the consumer—pnogigermission in writing—to authoriz

} -

the

ent-

=

to a

to

nd

this
ve
sent

e

autodialed or prerecorded telemarketing calls, anltl reduce the chance of consumer

confusion in responding orally to a telemarketedasent request.In the Matter of Rules 4

Regulations Implementing the Tel. Consumer Prot. &c1991 27 F.C.C. Rcd. at 183
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Assumingarduengothat protecting consumers from unwanted telephatie s a compelling

government interest, the FCC’s regulations are mastowly tailored. The Fourth Circy
analyzed South Carolina’s anti-robocall statuteedasn the same government intereStee
Cahaly, 796 F.3d at 405 (“The asserted government intdrese is to protect resident
privacy and tranquility from unwanted and intrusredocalls.”). The Fourth Circuit also hg
content based restrictions were not narrowly tadoto serve this interest because “[p]laus
less restrictive alternatives” existed, includirtgrie-of-day limitations, mandatory disclosy
of the caller’s identity, or do-not-call lists.Id. The same logic applies here. Other form

restriction, some of which the TCPA already corgacould serve the stated purpose with

making broad content-based restrictions. Additignahis specific TCPA regulation is al$

under inclusive because informational calls carugle on one’s privacy in the same manng

a telemarketing call.

it

al

ras

Plaintiff's claim hinges on the language of 47 ®&F§ 64.1200(a)(2). That language

does not pass constitutional scrutiny. Accordinghe regulation cannot be enforced i
manner that would subject Papa Murphy’s to liapilinder the TCPA, and, as such, plainti

claims must be dismissed.

C. Alternatively, this action should be stayed pendinag ruling from the U.S.
Supreme Court in the Spokeo matter.

If the Court declines to grant Papa Murphy’s motfon summary judgment, Pa
Murphy’s respectfully requests the Court grantegy sif this proceeding until the U.S. Supre
Court issues its decision Bpokeo v. Robin@No. 13-1339). Plaintiff does not allege that
suffered an actual injury as a result of Papa Myigphlleged violations of the TCPA. Rath
plaintiff alleges that he is entitled to recovatstory damages under the TCP8ee generall
Dkt. No. 1;supraSection Il.A.

The question of whether such “statutory standirighe satisfies Article IlI's standin

requirement has resulted in a split among the iticaurts. To resolve that circuit split, t
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U.S. Supreme Court recently granted certiorarSpokeo in which the plaintiff sought T
he

actual damages and alleged no actual harmSpokeo the question pending before

Supreme Court is:

Whether Congress may confer Article Il standingm@ plaintiff who
suffers no concrete harm, and who therefore coatdtherwise invoke
jurisdiction of a federal court, by authorizing avate right of action
based on a bare violation of a federal statute.

See Spokeo, Inc. v. Rohins13-1339, “Question Presented,” available
http://www.supremecourt.gov/qp/13-01339qp.pdf (lasited September 23, 2015).

The U.S. Supreme Court’s resolution of this quesisodirectly applicable to this cag
If the Court agrees with those courts that havectef “statutory standing,” plaintiff will likel
not have standing to pursue his claims; or, atvérg least, his standing, and the standin
each individual class member, will become a cengsle in this case. Given the potenti
dispositive effect of the decision 8pokemn this lawsuit, Papa Murphy’s respectfully reqs
that this Court exercise its inherent power ang sih proceedings in this case pending

Supreme Court’s resolution of the constitutionadify'statutory standing.”

1. The Supreme Court's determination of standing for #atutory
damage claims is currently pending irSpokeo.

On April 27, 2015, the U.S. Supreme Court grantetiarari inSpokeo, Inc. v. Robin
(No. 13-1339). The Supreme Court’'s opinion willcde a legal question potentia
dispositive of this action: whether Congress magfeoArticle Il standing upon a plainti
who suffers no concrete harm and who thereforedcnat otherwise invoke the jurisdiction

a federal court by authorizing a private right ofian based on a bare violation of a feds

statute. Put simply, the Supreme Court’s decigioBpokeowill directly address whether
plaintiff who suffers no actual damages has staptinseek statutory damages under a feq
Statute.

I
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The district court dismissed the actionSpokeo holding that a plaintiff does not ha
standing “where no injury in fact is properly pledRobins v. Spokeo, IndNo. CV10-0530¢
ODW, 2011 WL 11562151, at *1 (C.D. Cal. Sep. 19120 The Ninth Circuit reverse

holding that the “violation of a statutory right isually sufficient injury in fact to confe

standing” and that “a plaintiff can suffer a viatat of the statutory right without sufferir
actual damages.Robins v. Spokeo, In@42 F.3d 409, 412-13 (9th Cir. 2014).

In granting certiorari, the Supreme Court is poisedesolve a circuit split on th
guestion. At present, the Fifth, Sixth, and Selwe@ircuits agree with the Ninth Circuit
decision inSpokep and permit plaintiffs to maintain lawsuits withotinjury-in-fact,” and
based solely on an alleged statutory violatiddee Fontenot v. McCraw 77 F.3d 741, 74
(5th Cir. 2015) (“the maintenance of accurate DRIy records is a cognizable interest
invasion of which confers standingut see Peters v. St. Joseph Servs. Cdip. 4:14-cv-
2872, 2015 WL 589561, at *5 (S.D. Tex. Feb. 11,50(holding plaintiff's speculation th;
she suffered a risk of future harm was not sufficir Article 11l standing in FCRA case
Beaudry v. TeleCheck Servs., |e79 F.3d 702, 705-07 (6th Cir. 2009) (allowingipliff to
proceed with FCRA action despite lack of injuryurray v. GMAC Mortgage Corp434 F.3(d
948, 953 (7th Cir. 2006) (statutory damages ardlabta under the FCRA “without proof (
injury”).

In stark contrast, the Second, Third, and Fourtfcuis have held, consistent w

relevant Supreme Court precedent, that Congressota@neate standing by statute alone,

the mere deprivation of a statutory right is insint to confer standingSee Kendall V.

Employees Retirement Plan of Avon Prod&l F.3d 112, 121 (2d Cir. 2009) (in ERI{
matter, rejecting argument that deprivation of terent to fiduciary duty constitutes
injury-in-fact for purposes of standind)avid v. Alphin,704 F.3d 327, 338-39 (4th Cir. 201
(rejecting the premise that mere deprivation otadusory right is sufficient to constitute

injury-in-fact for Article Il standing in ERISA ntger); Doe v. Nat'| Bd. of Medical Examinef
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199 F.3d 146, 153 (3d Cir. 1999) (“The proper asialyf standing focuses on whether

plaintiff suffered an actual injury . . . Congress. cannot confer standing by statute along.

see also Raines v. Byr821 U.S. 811, 820 n.3 (1997) (“Congress cannasesiArticle IIlI's
standing requirements by statutorily granting thghtrto sue to a plaintiff who would n

otherwise have standing.”).

2. The Court should enter a stay pending resolution othe Supreme
Court’s decision in Spokeo.

The CMAX factors, set forth at the start of Sectibpabove, all suggest that the grar]
of a stay in this instance is warranted.
I. The orderly course of justice would be promoted by stay.
When considering whether the “resolution of indefeemt proceedings” warrants a st

courts are not bound to instances where the otteepdings are “controlling of the acti

before the court.”"Munoz v. PHH Corp.No. 1:08-cv-759, 2011 WL 4048708, at *2 (E.D. C

Sept. 9, 2011). IMunoz for example, the court granted a stay in a pueabclass action in
situation nearly identical to the instant caskel. at 4. In that case, the plaintiff alleged
technical violation of the Real Estate SettlemewncPdures Act (‘RESPA”), but did not alle
any actual injury.ld. at *2. More than two years after the case waslfitbe U.S. Supren
Court granted certiorari in another case to dewliether a “private purchaser of real es
settlement services [had] standing to sue undeaclértll . . . in the absence of any injury
fact.” Id.

In granting the stay, thBlunozcourt recognized that the “Supreme Court’s resmi
of [the other proceeding] will provide direct autity on the standing issue; that is whet
allegations of [technical RESPA violations], in tabsence of an actual, distinct injury,
sufficient to confer Article 11l standing.”ld. at *4. In so holding, the court found that th
was “no rational reason to proceed further in tiaise until the standing issue has been clar
by the Supreme Court.Id. Accord McCarn v. HSBC USA, In&No. 1:12-cv-375, 2012 W
1232334, at *2—4 (E.D. Cal. April 12, 2012) (san®uarez v. T-Mobile USA, IncNo. 2:10-
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cv-2373, 2010 WL 5092971, at *2 (E.D. Cal. Dec2@10) (granting motion to stay pending

resolution of Supreme Court decision that would Beaeficial to the court in hearing this c;

because it could change or clarify the law”).

As in Munoz the resolution ofSpoked‘will provide direct authority on the standing

issue” in this case, by deciding whether allegation technical TCPA violations alone 4

nse

\re

sufficient to confer Article Il standing on a phaiff who suffers no actual harm. Given the

impact of Spokeg it would be a waste of judicial resources to regjthe parties to proceg
with costly discovery, motion practice, and clagstification proceedings. Indeed, as
Munoz there is “no rational reason to proceed furtimethis case until the standing issue
been clarified by the Supreme CourMunoz 2011 WL 4048708, at *4.

Additionally, at least one district court withinetiNinth Circuit has already granted
stay based oBpokeo’spotential effect. See Stone v. Sterling Infosystems,, IN0. 2:15-CV-
00711-MCE, 2015 WL 4602968, at *3 (E.D. Cal. Ju, 2015). InStone the plaintiff

brought a putative class action pursuant to the Gaadit Reporting Act (“FCRA”) and sought

to recover statutory damages, but alleged no abtiamh. Id. at *1. The defendant, Sterlir
Infosystems, Inc., sought a stay pending the datigi Spoked‘in order to conserve judicid
and party resourcesfd. The court agreed that a stay was warranted,fgnthat “staying thi
action until the Supreme Court issues an opinioSpokeowould be efficient for the Court
own docket and the fairest course for the partiéd.’at *3.

Further, if this case is not stayed, the next sbnths to a year will absorb a substan
amount of the Court’s time and resources on disgoigsues and class certification motions
would make little sense to undertake the signifiexpenditures of time, resources and cos
proceed with a purported class action that maynaltely be wiped away with one decision
the Supreme Court. In short, this Court should smend its time on this case when

eventual decision iBpokeacould require dismissal of plaintiff's lawsuit.
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il. Papa Murphy’s will suffer hardship if the case is ot stayed.

As discussed above, Papa Murphy’s will likely exgbesignificant time and money on

discovery and certification briefing in the absenta stay. However, these resources nee

] not

be expended if plaintiff lacks standing. As a fedapa Murphy’s would be prejudiced in the

absence of a brief stay that may determine whetherCourt has subject-matter jurisdiction

over this caseSee Pennsylvania State Troopers Ass’n v. Pawlpiskil:09-CV-1748, 201
WL 9114, at *1 (M.D. Pa. Jan. 3, 2011) (“it is ad benefit to either party to incur substan

il

tial

costs litigating an issue that the Supreme Couxt veay well determine is not actionable in the

course of these proceedings Alvarez 2010 WL 5092971, at *2 (observing that if the ioof

to stay were denied pending a decision by the Supi@ourt, “Defendant will incur significa
costs relating to fact and expert discovery, mopaoactice, and trial preparation to defend

action.”).

iii. Plaintiff will not suffer prejudice from a stay.

Finally, plaintiff cannot credibly claim prejudideom having to wait slightly longer to

Nt

his

pursue his claim because he claims no actual h&taintiff therefore seeks only to vindicate

an alleged technical violation of the TCPA thatsdino harm. In the absence of redressing

actual harm, a short stay of a reasonably knowdbtation—likely to be no more than six

months, and unlikely to exceed a year—does nottitotesunfair prejudice to plaintiffLandis

v. N. Am. Cq.299 U.S. 248, 256, (1936) (“the individual mayrequired to submit to delay

not immoderate in extent and not oppressive incdasequences if the public welfare
convenience will thereby be promoted.”)

Plaintiff will likely argue that, under existing hih Circuit precedent, he (at least

or

for

the moment) has standing to proceed. Plaintiff aldo undoubtedly argue that a stay wquld

prejudice him by preventing him from proceedinghwitigation that he currently has a right

pursue. That argument, however, runs squarelytirtdact that the Supreme Court is about to

decide whether plaintiffs who lack actual harm hatanding. If plaintiff's claim attempted
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redress actual harm, reliance on current Ninth u@iraw would be more convincing. B
denying this motion and permitting plaintiff to jgeed would be nothing more than allow
him to attempt to run up the costs of litigatiordam attempt to extract a settlement befo
potentially adverse Supreme Court decision thatlevquash his lawsuit altogether.

Plaintiff may also argue that regardlessSpiokedhe will have standing because of
vague claims of actual harm asserted in the Comiplabee supraSection IlLA. Such a
argument does not counsel against a stay. Fiantiff does not assert that he person

suffered any actual harm, which would likely jugtdismissal of his individual claim.Se€

ng

ea

the

n

ally

generallyDkt. No. 1. _Second, and more importantly, evethd statements in the Complaint

regarding how text messages can cause actual lrarooastrued to apply to plaintif§poked
could dramatically change how this case proceeds.

Finally, this case is still in its infancy. Plaffitand his counsel cannot have expen
significant costs to date. There has been no d&sgdo date. At most, plaintiff's counsel h
conducted a preliminary investigation to warrar fiing of the Complaint. Indeed, althou
plaintiff may disagree, the most likely scenariathat his interests are protected, rather {
prejudiced, by a stay. Considering the substaatiaunt of resources that will go into t
case in the next six to twelve months if not stay#gely including extensive motion practid
plaintiff and his counsel could invest significdaimhe and money in a case that ultimately 1
be dismissed for lack of standing. A short stayawait a precedential ruling is thus in e;
party’s interest.

IV.  CONCLUSION

This is a TCPA action in which plaintiff unequivdlyaconsented to receive te
messages from Papa Murphy’'s. Indeed, he activaigls them out through Papa Murph
website. The texts he received complied with tkisteng regulations regarding prior writtg
consent; and, to the extent those regulations @winthe inadequacy of the prior writt

consent was not explained urdifter Papa Murphy’s had already removed plaintiff frois
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marketing lists. Thus, the TCPA was not violatadgd Papa Murphy’s deserves a summary

judgment in its favor. Summary judgement is alsoranted for the independent reason
the regulation under which plaintiff brings hisiofais unconstitutional undékeed

At a minimum, if the Court declines to dismiss ptéf’s claims, Papa Murphy’
respectfully requests that the Court stay this amotintil the Supreme Court issues its opin

in Spokeo Inc. v. Robir{dlo. 13-1339).

RESPECTFULLY SUBMITTED this 24th day of Septemid2915.

DLA PIPER LLP (US)

s/ Stellman Keehnel

Stellman Keehnel, WSBA No. 9309
s/ Anthony Todaro

Anthony Todaro, WSBA No. 30391

s/ Jeffrey DeGroot

Jeffrey DeGroot, WSBA No. 46839
701 Fifth Avenue, Suite 7000

Seattle, WA 98104-7044

Tel: 206.839.4800

Fax: 206.839.4801

Email: stellman.keehnel@dlapiper.com
Email: anthony.todaro@dlapiper.com
Email: jeffrey.degroot@dlapiper.com

Attorneys for Papa Murphy’s Holdings, Inc. and Papa

Murphy’s International L.L.C
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Clerk of the Court using the CM/ECF system whichi send notification of such filing to all

counsel of record.

s/ Stellman Keehnel
Stellman Keehnel, WSBA No. 9309
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